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States make laws and enter 
treaties  

  

It will be pretended that “I am bound by treaty: I can do no other.” 

What follows is a glance at what an international treaty may be, what 

joining one may be, and what can be done about being in one, once 

in; as demonstrated by the example of some human rights treaties, 

including the Refugee Convention.[1] The subject is topical on two 

counts: refugees; and the increasing tendency of governments to tie 

up agreements with other governments in the place of getting laws 

passed in their legislatures, then to let it be understood that their 

hands are tied.  

     A treaty is not a law, and it worth noticing the difference. 

     To take the example of the Refugee Convention: this represents a 

development in refugee agreements since the 1920s—from affording 

refugees recognition in international law, to resettling large bodies of 

people displaced by events such as the accession to power of the 

National Socialists in Germany, to assisting people who seek 

protection from human rights abuses as private individuals. The 

latter phase saw the development of refugee determination on the 

merits of the individual claim. Thus the Refugee Convention defines 

“refugee” in terms of an individual, unable to enjoy the protection of 

a state because of fear of persecution because of his race, religion, 

nationality or membership of a particular social group, or because of 

his political opinions.[2] This focus was further sharpened by 

provisions excluding from protection as refugees people whose 

actions made them unworthy of such protection.  

     The Convention is an undertaking by a signatory state that, if a 

person who has crossed its borders claims he will be persecuted if 

returned, because of his political or religious adherence or his 

membership of a racial or social group (etc.), he will not be forced 

back over the border to face the persecution. That is all. A signatory 

of the Convention does not necessarily undertake that a refugee will 

be allowed to stay permanently or that he will not be moved on to a 

third country. The term for this pushing back over the border is 

refoulement (driving back): a state that signs the Convention abjures 

refoulement, almost unconditionally.[3] 

     Article 1F of the Refugee Convention defines a refugee and 

proceeds to exclude from the definition, and thus from protection 

from refoulement, anyone who has committed a crime against peace, 

a war crime, a crime against humanity, a serious non-political crime 

or acts contrary to the purposes and principles of the United Nations. 

Within the borders of a signatory state, any other person whatsoever 

enjoys an unqualified guarantee that he will not be driven back, 

provided only that he be a refugee as defined. 

     Exclusion clauses or their lack, in treaties guaranteeing 
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fundamental human rights, are naturally enough controversial. 

 

      Treaties are agreements. They have to be worked out, with give 

and take. The jurisprudence reflects this. 

     The stages by which an international treaty such as the Refugee 

Convention is developed are these. First (which may mean, during 

the initial decade or so), the interested states negotiate a text in 

which they can broadly concur. This is then adopted by signature. 

Ratification of the treaty may take place later (ditto the time frame), 

following changes to domestic arrangements enabling the parties to 

comply with the treaty. The treaty will enter into force when a 

specified number of parties have ratified it. It may be open to other 

states to accede to the treaty after its entry into force. Following 

adoption, but not after ratification, a party to a treaty may make 

reservations or interpretative declarations about its provisions, 

qualifying its agreement to be bound by the treaty. Other parties may 

object, thereby limiting the extent to which they are bound to the 

party making the reservation or interpretative declaration. Treaties 

may be denounced. 

     Jurisprudence on reservations has developed from a 1951 

Advisory Opinion of the International Court of Justice on 

“Reservations to the Convention on the Prevention and Punishment 

of the Crime of Genocide”. Hitherto, the customary law of treaties 

had been concerned with treaties between states that were 

reciprocally advantageous to their signatories. Reciprocity, however, 

is less important in the law concerning human rights treaties, since 

the primary beneficiaries of such treaties are not states as such, but 

individuals under their jurisdiction. When the integrity of a treaty 

was the overriding consideration, any reservation made by a state 

party needed to be incorporated into the treaty and to be equally 

binding on all parties. As the law has developed in relation to human 

rights treaties, however, each signatory must decide for itself 

whether to accept any reservation. It will be bound to the party 

making the reservation accordingly.  

     The Advisory Opinion observed that the integrity of the Genocide 

Convention needed to be weighed against the universal claims of the 

United Nations. States may only be bound to the extent that they 

consent to be bound; thus, any reservation made by a state party to 

the convention could only bind the states parties that accepted it. The 

following rule was derived: 

        

... it is the compatibility of a reservation with the object 

and purpose of the Convention that must furnish the 

criterion for the attitude of a State in making the 

reservation on accession as well as the appraisal by a state 

in objecting to the reservation.  

        

“Compatibility with object and purpose” remains the rule for 

determining whether a reservation to a treaty provision is 

permissible.  



WORDS IN EDGEWAYS - 12 

     The law on reservations was codified by the Vienna Convention 

on the Law of Treaties 1969, which came into effect in 1980. This 

convention provided the following definition of a reservation:  

        

“reservation” means a unilateral statement, however phrased or 

named, made by a State, when signing, ratifying, accepting, 

approving or acceding to a treaty, whereby it purports to 

exclude or to modify the legal effect of certain provisions of the 

treaty in their application to that state.  

        

“Modify” here means change restrictively rather than extensively, 

since a reservation that purported to extend the scope of a treaty 

could not impose additional obligations on its signatories. 

     Due to the non-reciprocal nature of human rights treaties, the 

Vienna Convention code essentially treats a multilateral human 

rights treaty as a bundle of bilateral treaties. Reservations do not 

need to be accepted by all parties. Under a rule of tacit acceptance, a 

reservation is taken to have been accepted by any party that has 

raised no objection to it within a specified time (for example, twelve 

months). If an objection is made to a reservation, the effect is merely 

to render the treaty provision in question of no effect between the 

reserving and the objecting parties. An objection will only prevent 

the treaty from coming into force between the reserving and the 

objecting parties where this result is specified. 

     In addition to reservations and objections, parties to human rights 

treaties may also make interpretative declarations. The effect of an 

interpretative declaration is unilaterally to clarify the content of a 

treaty provision. Where a party makes its accession to a treaty 

conditional upon an interpretative declaration, this may amount to a 

reservation. Otherwise, a declaration will be of no more than 

suggestive effect.  

     Reservations, objections and interpretative declarations may be 

withdrawn at any time. 

     States may wish to make reservations to human rights treaties for 

various reasons: they do not wish to compromise their interests; they 

have not brought their domestic law into conformity with the treaty; 

they do not wish to subject themselves to dispute settlement 

procedures; or there are problems about implementing provisions in 

domestic law, for instance problems arising from state versus federal 

law, or other constitutional matters. One important reason for 

objecting to a reservation is to discourage the development of 

customary law, that is, interpretation of the treaty based on general 

acceptance of the reservation.  

     Interpretation of a human rights treaty is the product of discussion 

in states’ reports and by supervisory committees, and through the 

formulation of general comments and recommendations. Taken 

together, this comprises the acquis, an additional accumulation of 

rules relating to the provisions of the treaty. A question may arise 

whether the states party to a treaty must necessarily be taken to have 

ratified the entire system created through the treaty, since the object 
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and the purpose of a treaty may themselves change with the 

development of the system of rules and understandings. But it can be 

argued that ratification of the supervisory arrangements of a treaty 

would imply ratification of its acquis. 

     Object and purpose will normally be recognised in any rights 

defined as non-derogable and also, arguably, in provisions touching 

on the main subject of a treaty, provided this is not applied across the 

range of matters dealt with so indiscriminately as to render the 

making of reservations futile. Object and purpose may also be 

recognised in any requirement to bring domestic law into conformity 

with treaty provisions. Generally, the object of treaty-based human 

rights protection is to obtain an improvement, rather than 

consolidation of the status quo. Parties may make reservations and 

also indicate that they intend to achieve the treatys goals by other 

means. Effective implementation is what matters. This interpretation 

accords with the fundamental object of achieving universal 

acceptance. An obligation may be considered to lie on the states 

parties not to undermine a convention, including by failure to object 

to incompatible reservations.  

     The system of allowing reservations to human rights treaties 

promotes the fundamental object of universal acceptance. A notable 

example is provided by the USA, which in recent decades has 

somewhat changed its previous policy of total non-participation in 

human rights treaties. It has accomplished this by evolving a policy 

of addressing all real and potential objections to treaty provisions 

(i.e. in relation to its constitution and domestic law) by numerous 

reservations, understandings and declarations to bring the treaty into 

conformity. Its reservation practice is intended to ensure that it 

assumes no international human rights obligations not already 

guaranteed by its constitution. 

 

     The Refugee Convention was part of a larger international 

movement. 

     After the second world war, the United Nations Commission on 

Human Rights initiated an international bill of human rights. This 

eventually became the Universal Declaration of Human Rights, the 

International Covenant on Civil and Political Rights (the ICCPR) 

and the International Covenant on Economic, Social and Cultural 
Rights. The two covenants paralleled the declaration (adopted in 

1948), extending the protection it afforded by providing a source of 

legal obligations, including the obligation to bring domestic law into 

conformity with convention provisions. The system of human rights 

protection was further extended by a series of conventions and 

declarations on genocide, refugees, torture, the rights of women and 

others. The ICCPR entered into force on 23 March 1976. On 10 

December 1984 the Convention against Torture (the CAT) was 

opened for signature.  

     The Refugee Convention provides for states to join it with 

reservations,[4] although not to the fundamental purpose of the 

Convention as expressed in the definition of refugee and the 

prohibition of refoulement. 
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      The CAT specifies that reservations may be made to certain 

provisions, however this is not exhaustive and reservations may also 

be made generally, subject to the object and purpose rule. 

Reservations to provisions touching on the prohibition of torture will 

be contrary to object and purpose because this is a fundamental rule 

of international law which the CAT exists to promote. 

     Four states, including the United Kingdom and the Federal 

Republic of Germany, declared upon adoption that they reserved the 

right to ratify the CAT with reservations. Of particular concern were 

provisions forbidding expulsion that might conflict with extradition 

treaties. It was evident from the travaux préparatoires that 

reservations and interpretative declarations would not be ruled out, 

particularly as concerned such intractable conflicts of obligations. 

     Chile is surely the limit case on reservations. On signing the 

CAT, Chile entered reservations about Articles 2 and 3. These, 

respectively, forbid invoking a superior order as justification for 

torture, and refoulement where the person will face torture if 

expelled. Fourteen states parties objected, though adding that their 

objections would not preclude the CAT from coming into force 

between Chile and the objecting states; a further six states objected 

with different consequences. Chile subsequently withdrew its 

reservations, following a change in the country’s internal political 

situation. The large number of objections to Chile’s reservations 

probably reflects the single-purpose nature of the CAT, but more 

cynically the relative unimportance of Chile on the world stage.  

 

     Can a signatory of these human rights conventions subsequently 

qualify its obligations? There would seem to be two possible ways.  

     The first would be to denounce the convention and re-ratify it 

with reservations or interpretative declarations. Denunciation is 

provided for in the CAT, though not in the ICCPR. Under the Vienna 
Convention on the Law of Treaties 1980 it would accordingly be 

necessary to establish that a right of denunciation is implied by the 

nature of the ICCPR, or that the parties had intended to admit the 

possibility. As we said, reservations and interpretative declarations 

must comply with the object and purpose of a treaty. Where this is in 

dispute, other states parties may object. The effect of such objections 

will be to limit the extent to which the treaty is in force between the 

reserving and the objecting states. Reservations and interpretative 

declarations might also complicate implementation of the 

convention, and weaken it by encouraging other parties to make 

reservations. There might be unwelcome criticism from the 

supervisory bodies.  

     The second possibility would be by way of amendment. It is 

generally open to all parties to an international treaty to amend it by 

agreement between themselves, and specific provisions for such 

amendment is made in both the ICCPR and the CAT. Under the 

CAT, any state party may propose an amendment. If one third of the 

states parties agree, a conference is convened. If a majority of the 

conference accepts the amendment, all states parties are asked to 

consider it. The amendment enters into force when two thirds of all 
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the states parties accept it. It is then binding only on those states 

parties that have accepted it. Under the ICCPR the procedure is 

similar, but the approval of the General Assembly of the United 

Nations is also required.  

     A common way of amending a treaty is by way of enacting an 

additional protocol. Additional protocols are negotiated, adopted and 

ratified and enter into force in the same way as treaties. They are of 

effect only between the parties that ratify them, other parties 

remaining bound by the original treaty. 

 

     In the writer’s opinion, the Refugee Convention has been an 

evident force for good, as has the Convention against Torture. It 

needs however to be borne in mind, as we have been trying to show, 

that these conventions are through and through agreements. It is 

actually fundamental to what they are that the states that negotiate 

them should frankly advance and try to get accepted their particular 

slant on the treaty topic; also that they should get out of the 

agreement if they cannot honestly be in it.  

     The attitude, or pose, “I am bound by treaty: I can do no other”, is 

false. It falsely represents what a treaty is. The part it increasingly 

seems to be playing in the practice of government has to do with the 

attractions of government by stealth; with reluctance, that is, to argue 

policy before an electorate. But where policy is not argued before an 

electorate, the citizen is going to start to wonder whether it exists. 

(Does anyone in the USA, the UK or Australia know, as distinct 

from having a guess, why his nation invaded Iraq? I mean anyone!)  

     And what is international law but international treaties? In a legal 

or a constitutional perspective, “international law” seems to mean a 

set of agreements among governments to behave in certain ways that 

for the time being they think suit them, in turn agreed as we have 

been describing. So viewed, the trial and punishment of war 

criminals by an institution in the Hague for instance is no trial and no 

punishment, for no state is a fount of lawful authority in the 

business, but something deserved but horrid. As the late Miss 

Anscombe noted: “one can resign from the club [‘some club that one 

belonged to’] and so escape the obligation arising under its rules, but 

one can’t very well resign from being governed.”[5] 

     Even allowing that our democracies are of the representative 

kind, the pose exhibits a Machiavellian view of what is possible 

under democratic government. Where the will of the people is 

supposed in some sense to be sovereign—to be something, perhaps, 

that the elected government has got to manage in some sense to 

express—the pose amounts to an abrogation of sovereignty. 

     States make laws and enter treaties: not or. 

  

A Generalist  
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Notes  

1.  Convention relating to the Status of Refugees, Geneva, 28 July 

1951  

2.  Refugee Convention: 

        

Article 1. Definition of the term “refugee”  

2. As a result of events occurring before I January 1951 

and owing to well-founded fear of being persecuted for 

reasons of race, religion, nationality, membership of a 

particular social group or political opinion, is outside the 

country of his nationality and is unable, or owing to such 

fear, is unwilling to avail himself of the protection of that 

country; or who, not having a nationality and being 

outside the country of his former habitual residence as a 

result of such events, is unable or, owing to such fear, is 

unwilling to return to it.  

        

3.  Refugee Convention: 

        

Article 33. Prohibition of expulsion or return 
(“refoulement”)  

1. No Contracting State shall expel or return (“refouler”) a 

refugee in any manner whatsoever to the frontiers of 

territories where his life or freedom would be threatened 

on account of his race, religion, nationality, membership 

of a particular social group or political opinion.  

        

4.  Refugee Convention: 

        

Article 42. Reservations  

1. At the time of signature, ratification or accession, any 

State may make reservations to articles of the Convention 

other than to articles 1, 3, 4, 16 (1), 33, 36-46 inclusive.  

        

5.  G. E. M. Anscombe, “On the source of the authority of the state”, 

Collected Philosophical Papers, 1981, p. 130  
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On the sheer misery of reading the 
Guardian  

   

OK why do it then? Because it produces one glorious and 

unsurpassed beatitude—apart from the relentless supply of non-

sequiturs in its leading articles—and that is the bank holiday 

crossword by Araucaria, who is an Anglican priest I believe. So I 

buy it four or five times a year. The main paper goes straight in the 

bin, of course. But the crossword is in the “Review” section and, as 

there is enough of the unreconstructed Yorkshireman left of me to 

want to get full value for my brass, I usually try to read it in the hope 

that a residue of critical acumen might be found among the piles of 

agitprop: “No wonder the government ignores art” (page 7) and 

“Above the law—America's increasingly isolated stand on 

international matters” (page 12). Nothing new there, then. Ditto a 

simpering, bleeding hearts piece on public morality—the lack of it—

by “liberal” Rabbi Juila Neuburger. But surely the book reviews ... ? 

All hope abandon ye who enter here. After describing R. L. 

Stevenson as a popular romancer and writer for boys and full of 

cutlasses and pirates, the reviewer goes on to say, “His effect was 

almost entirely gay”. He did put the “John” in Long John Silver, I 

suppose. But that is merely venial compared with what’s to follow. 

“She was an indifferent mother with a string of lovers, so how did E. 

Nesbit come to write such an idealised celebration of family life as 

the Railway Children?” How about imagination? But you don’t find 

that among the Guardianistas. For a newspaper which bangs on 

more than most about the importance of freedom and liberty, it’s 

always a nasty shock to see just how deterministic the Guardian is. 

Why should Nesbit’s character debar her from writing about 

characters different from herself? Even the Guardian writes about 

Tories now and again. But then you have to remember that the paper 

takes its philosophy from Marx and all those oxymoronic notions 

about history as “inevitable”. So it follows that, given her 

background, Nesbit couldn’t have written a happy families story—

not even if she did. But in the Guardian facts are free. Only ideology 

is sacred. It also takes its psychology from the deterministic 

nostrums of clapped out Freudianism: “In the mid-1960s Otto 

Preminger began to lose his touch. Perhaps his sexual desire 

abated?” Perhaps—and then again, perhaps he just lost his touch. All 

this Calvinistic predestinarianism—and from an editorial office 

teeming with splenetic libertarians. You might at least have thought 

that even the Guardian would try to keep its Pelagian soroptimist 

dogmas well away from its attempts at biblical criticism. Think 

again. Here comes E. L. Doctorow to comment on the Fall of Man in 

Genesis 3 and referring to “some subsequent fantasists who will read 

into it the idea of Original Sin”. Read into it! At least, Doctor 

Doctorow, read as far into the chapter as verse seventeen: “because 

thou hast eaten of the tree which I commanded thee saying thou shalt 
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not eat of it, cursed is the ground for thy sake; in sorrow shalt thou 

eat of it all the days of thy life”. I am giving up the Guardian 

again—at least until Spring Bank Holiday. Anybody got the answer 

to that 23 down?  

   

Peter Mullen  
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Some rhymes 
from A Little Pretty Pocket Book of Politic Rhymes, by Peter Parsnip 

£2.75 + 50p p&p, from M. Wallerstein, 49 Brookhouse Hill, 

Sheffield S10 3TB 

  

The Guardian 

Responsory Regard The Guardian 

Regard ye it, 

For it is very wise and the 

wisdom thereof 

             ascendeth even to the 

nostrils of the righteous; 

For strait and narrow is the 

way 

             and though they be 

few that do enter therein 

Yet to them shall be given a 

mind as broad as it is long; 

Yea, the lengths and breadths 

thereof shall know neither 

             beginning nor ending; 

And for the righteous this shall 

be their comfort; 

And therefore will they rejoice 

exceedingly, 

             foreasmuch they will 

have seen the truth. 

  

Antiphon Ye shall not say it nay, 
Nor in no wise it gainsay. 

  

To which verses are added on major feast days the 

acclamations of the Flower Children as used in 

ancient time (nowadays to be uttered in prayerful 

tone by the whole assembly): 

No way!  
Okay?  
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* 

Ist and Ism 

  

Have your seen the 

anti-racists? 

They are marching 

through the land; 

Hve you seen their 

shning faces? 

Have you heard their 

big brass band?  

They are 

brotherhood and 

sisterhood 

And they want us all 

to be 

One happy world of 

pros and cons, 

Of sheep and goats 

(and me).  

Have you seen the 

anti-sexists? 

They are padding 

round your door; 

Have you seen their 

stripy colours? 

Have you heard their 

tiger’s roar?  

Oh, they are cuddly, 

underneath, 

Theirs is a holy wish: 

“Become,” they 

pray, “like teddy 

bears: 

Nor fowl, nor flesh, 

nor fish.  

The botanist must 

cast aside 

His nurtured 

narcissism; 
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persist, 

His ist will turn to 

ism  

The chemist and the 

physicist 

Must undergo 

baptism; 

The dentist and his 

typist must 

Be purged of hers 

and hism.”  

Sing anti-sex and 
anti-race, 
Sing anti-white 
macassar; 
The coming age 
comes on apace, 
From Moscow to 
Mombasa.  

   

*  

   

Well, my darling Peter 

Tatchell 

Your thoughts on where 

to strike our match’ll 

Preserve us from no end 

of hassle 

By keeping us off our 

neighbour’s ass’ole. 

  

Peter Tatchell, English gay 

rights campaigner, says the 

way to stop STDs is 

masturbation and oral sex. 

  

Keep 
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it 

clean 

*  

   

Le Féminisme 

  

O, salut! la 

femme ferme! 

La femme n’est 

plus une ferme! 

Faut dire non et 

non 

Et non pas faire 

le con; 

O femme 

oriflamme! 

Votre courage est 

indemne! 

Faut écraser les 

pommes 

Aux salauds, les 

hommes; 

Et avec tes 

braves flammes 

Attiser les faibles 

dames! 

O ferme femme 

fatale, 

Regrette-tu ta 

natale?  
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*  

   

Tough Tony and 

Cherished Cherie 

  

Muckle michty 

Tony Blair 

Sets upo’ ae siller 

chair; 

That sely chair wold 

do mair guid 

Gif it were on’ie 

mecht o’wuid. 

His bonny bride 

that’s at his side 

Her tresses lang an’ 

braid maun hide; 

Far Gordon Broun 

besets the toun 

An’ slaws Noo 

Labour in its pride. 

  

* 
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Battle Cry 

  

Did you ever 

hear of Cheney, 

The Great good 

Cheney, 

Did you ever 

hear of Cheney, 

The great good 

guy? 

       Halli Halli 

Burton 

       Ra! Ra! 

Ra! 

Cheney was a 

warrior, 

A great big fat 

one, 

Cheney was a 

warrior 

In a great big 

war. 

       Halli Halli 

Burton 

       Ra! Ra! 

Ra! 

Cheney went a-

ranting 

Down in Iraq 

way 

Cheney saw the 

sun rise 

Way our east. 

       Halli Halli 

Burton 

       Ra! Ra! 

Ra! 

Cheney was an 

A-man 

And don’t you 

forget it; 

Cheney was 

American 

All the way 

through. 
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       Halli Halli 

Burton 

       Ra! Ra! 

Ra! 

Here he comes, 

the big man, 

       Halli Halli 

Burton 

Here comes the 

Good Guy, 

       Ra! Ra! 

Ra! 

Dick Cheney was a chief executive of 

Halliburton, a large drugs corporation 

which won large orders in the 

reconstruction of Iraq. 

  

* 

  

Quality Masonry 
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We’re looking out for 

quality 

Before we let you in, 

But a special sort of 

quality 

That’s neither thick nor 

thin. 

We can’t describe the 

matter quite 

But we’re sure you’ll 

know if you’re all right. 

And it’s “Huh, huh, huh, 
how right you are! 
Oh, huh, huh, huh, how 
right!” 

Yes, a special sort of 

quality 

Like a special sort of tea; 

Quite rare, of course, but 

everyone 

Respects the best, agree? 

So reassuring in these 

days 

To find there’re those 

who share our ways. 

And it’s “Huh, huh, huh, 
how right you are! 
Oh, huh, huh, huh, how 
right!”  

Like minds are what 

we’re looking for; 

We think we think alike. 

We think you’ll like the 

way we think— 

You’re John? Oh, I’m 

just Mike! 

So don’t hang back, don’t 

miss the bus; 

We’re sure you’ll find 

you’re one of us! 

And it’s “Huh, huh, huh, 
how right you are! 
Oh, huh, huh, huh, how 
right!” 
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Letters 

  

Dear Editor, 

     Your intoduction to Eyewash, “What’s wrong with Private Eye?”, 

disturbs me. That feeling began with your reference to “the Manby 

girls and Ricos” used to characterise our contemporary literati. 

Though I much admire Lawrence’s novella, I have always thought 

that these personages were rather cheaply drawn: cardboard Aunt 

Sallys put up to vent the author’s spleen upon, superficially 

conceived. And were it not for the presence in the story of the two 

grooms (Welsh and Native American) who come to focus, together 

with the horse itself, the positive values by which all else is judged, 

potent imaginative creations visualised, as the grooms are, both as 

barely articulate yet conspiratorial work-hands going about their 

mundane duties, and, in the case of Lewis, a source of inspiration 

that contrives, against all likely odds, through folk-belief, to re-

connect the brittle 20th century with the wonder of Creation as seen 

in the night sky, I should have deplored that these minor characters 

lacked the comic substance of a Pecksniff or Bounderby. 

     My point is, that you do not seem to me to have offered, in this 

first part of a feature-to-be-continued, a convincing touchstone by 

which to measure the failures in literature and journalism that you 

document. But Leavis was inclined to lean on straws too. He chose 

that very Rico-theme from time to time to characterise the literati of 

his own day by. But coming from him, at the end of a career in 

which he had revised and revitalised (with lessons he had learnt from 

that same Lawrence, too) the past of English literature, his 

invocation of it as a touchstone (which it is, after all, for you too), 

together with the living principle which animated his own writing, 

made it convincing. I can find only bitterness at the bottom of your 

own effort to grapple with the spirit of the age and desperation in 

your choice of the stink-bomb throwing Private Eye as an ally.  

   

Yours  

Barrie Mencher  

   

*  

   

Dear Sir, 

     When some of you fellows in The Old Dart let on you were still 
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reading Pivate Eye, I tracked a copy down here in Australia. It still 

wanders out to the colonies by mail boat. The interested reader can 

have a chuckle in November over goings-on in London the previous 

July. I opened my first Eye for a quarter of a century with keen 

anticipation. Ron Knee (59), ashen-faced Neasden F.C. supremo, 

over the moon and sick as a parrot, still? Dave Spart and Deirdre 

Spart, still getting exercised about something or other they reckon is, 

basically, er ... ? Not in the issue I opened, precisely, but I was 

disappointed scarcely at all. 

     You say the Eye would have mocked Paul Foot if he had not been 

one of their own, and I’m sure it would; but only in the way it does 

mock all its natural readership, in the figures of Dave and Deirdre 

and the rest. Celeb. reads the Eye; or anyway the funny bits. E. I. 

Addio/Erewego is Fleet Street, and reads the Eye. Rev. A. R. P. Blair 

MA (Oxon.) was a keen Eye reader until he sank beneath the flood 

of dispatch boxes. All Piloti’s high-rise architects, and one or two of 

the more politically-motivated of his councillors and town-planners, 

read the Eye, as do Lunchtime O’Boulez’s arts administrators and 

members of metropolitan symphony orchestras and opera 

boards.Vice-Chancellors compose Latin honorary-doctorate citations 

for soap-opera actors and writers of children’s amusements, when 

not reading Private Eye. The Eye is passed about in the staff room at 

St Cakes, though carefully; the boys, Spectator-readers since 1979, 

can be unkind. Young British Artists would think it desperately 

uncool; nevertheless, follow one into a waiting-room and, sure 

enough ...  

     The Eye is—what? The Brain of Britain, having a chuckle at itself 

during morning coffee? All right—but how can “St Albion Parish 

News”, apart from the accuracy of the original hit, be such a feeble 

ongoing unfunny chuckle, when the real Blairs, Bushes and (John) 

Howards are out there leading their respective electorates to idiocy? 

     Fancy the Eye still going strong! “Dad’s comic” to generations of 

children now; wonderful old British institution, really.  

Yours fraternally,  

Barry Mackenzie  

   

*  

   

Dear Editor, 

     In Eyewash 1128 you write: “Where in the works of the recent 

great names is anybody with any religion, art, love, morality, or any 

sense of making sense of life? and where is there any recognition by 

the great names that this is an uncommon state of affairs?” 

     The second half of the sentence saves the first, up to a point. But I 
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am afraid you will be taken to be saying that what is wrong with the 

modern novel in the first place is that it is about the wrong sort of 

person. 

     Anna Karenina has people in it who have some religion; some 

art; some love; some morality; some sense of making sense of life. 

Konstantin Levin, for instance. His particular burden is the last of 

your desiderata. Ponderous and wearying it makes him, too, both in 

the tale and to the reader. But then there is the chapter in which he 

takes out a gun with a house guest, who proceeds to spoil the day 

until Tolstoy gives the very gun dogs winged words of complaint! 

What they want to be, is gun-dogging. It is a perfect, perfect day for 

it and all the human beings can think of is quarrelling and 

frightening away the game. The episode ends with Levin astonishing 

every one and in particular himself by asking his guest to leave. 

What Levin wants to be, as appears in the world for the first time 

with his almost unwilled action of turning the nuisance out, is taking 

hold on life—life as it is given Konstantin Levin to apprehend it, 

though. I should want it scarcely at all. In Levin’s action, possession 

of one of your desiderata is shown being overcome; or maybe the 

word is, transfigured. 

     That is one possibility, though no doubt “only Tolstoy can do 

this”, with his unmatched ability to realise world and life as though 

objectively. There is nothing general about the development in 

Levin. 

     Yet for all that there is something general about it. Where the 

characters in a novel have no religion, art, love, morality or sense of 

making sense of life, there is nothing there; nothing capable of being 

overcome, or transfigured; nothing that might destroy a man or a 

woman, as religion may, or love; no life; no possibility of what I like 

to call tragedy. The new thing in the world, though, is something to 

be found in the writing. How shall the Parthenon be criticism of life, 

as surely it is, save in virtue of being the thing it is, a bit of heaven 

on earth? Or Chartres cathedral; or the Waldstein sonata ... ? Must 

we distinguish Anna Karenina from these because it hath such 

people in it? 

     When Chaucer writes  

  
Fair was this yonge wyf, and therewithal 

As any wezele hir body gent and smal 
  

(I saw it in a government office today) or Tolstoy 

  

Her mother knew that Natasha had too much of 

something, and that because of this she would not be 

happy 

  

how much of what this teaches has to do with Alysoun’s or 

Natasha’s herself having any religion, or art, or love, or morality, or 

trouble over what life is? And yet speaking more generally, of course 
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it must. Does “criticism of life” need a dose of medicine? Or is it all 

right?  

   

Yours sincerely  

Robert Marchant  

   

   

*  

  

Brian Crick, Love Confounded: Revaluing the Great Tradition 

Edgeways Books, 2004, ISBN 0 708839 80 0, £30.00 

Dear Sir, 

     I read Crick’s book with both interest and exasperation, and felt 

some sympathy with something a friend said: “I don’t really know 

what it means to generally place love based on blood ties above the 

conjugal kind—the concept of love doesn’t, I think, admit of 

hierarchical analysis in that way.” The Emily Brontë chapter (which 

I like, and admire, in itself) seems to me not to belong to the overall 

argument, for the tie between Cathy and Heathcliff is not a sibling 

tie, any more than the tie between me and my first girlfriend was a 

sibling tie, though it wasn’t sexually demonstrative either. And I 

don’t think Crick’s reverence for the first part of The Rainbow can 

quite bear the weight of its role as antithetical saviour of the 

marriage principle, though as an opinion it is probably sound. As a 

book of general criticism of the 19th century novel, I welcome it; but 

I find his central case advanced rather blurrily. (I disagree with his 

criticisms of Women in Love.)  

     If King Lear is a tragedy of incest, what kind of tragedy is Phèdre 

of? Isn’t this essay based on an understanding that reverses Robert 

Marchant’s Tragedy Against Psychology (viz. “Psychology Against 

Tragedy”)? And what becomes of the real tragedy, that of 

ingratitude, filial ingratitude, even if it takes a madman/senility 

(Lear) to bring that out, to precipitate it? Doesn’t Crick subvert the 

broad general theme, the moral theme, to a Freudian complex that 

could all too easily become confused with it? Nevertheless, I’m all 

for these quixotic enterprises: they keep criticism alive at any rate, 

even at the cost of bad judgements.  

     The essay on Jane Austen is essentially an attempt by yet another 

critic to grapple with the “problem(s)” of Mansfield Park, yet, in the 
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attempt, Crick uncovers a characteristic theme of Jane Austen’s 

fiction, though I think it is a characteristic more of the culture she 

inherited than a peculiarity of her own. Crick identifies that himself, 

though hasn’t, I think, properly absorbed it. In a correct but 

syntactically excruciating sentence he writes: “Those readers whose 

notion of what writing about adult passion ought to be like has been 

shaped by the romantics and their modern successors, have always 

found it hard to adjust to those distinctive accents.” (Whatever would 

we have done without that comma?) Though the accents referred to 

are those of searching the heart of one’s neighbour and of oneself for 

an understanding of its moral character, Crick knows well that such 

an activity cannot cease at the prospective Intended; but to exercise it 

there becomes in his account, albeit subliminally, a symptom of 

cold-heartedness. So, Edmund can marry Fanny, on positive moral 

grounds, whilst jilting Mary Crawford on similar negative ones. And 

thus, a real love story is usurped by a union of siblings: family 

before what Lawrence once called “lions and tigers”. 

     I apologise for seeming to take Crick’s argument at a tangent, but 

his own methodology is far from straightforward. 

     It has to be said that he is in fact offering corroboration of his 

own to the well-known case against Mansfield Park, without 

throwing more than a little light on it. His own light is to extend the 

love-versus-family theme to Jane Austen’s work as a whole. I think 

this was nevertheless a mistake. She may indeed not take her love 

stories beyond the wedding stage (as Crick says), but they are surely 

vindications of marriage. If we felt that the carefully studied happy 

couples, to use the usual phrase, like Elizabeth and Darcy, were 

indeed doomed to despair and didn’t at least stand a good chance of 

making a good marriage, in the usual sense, then we could, 

justifiably, claim that she was placing her faith rather in the love of 

siblings or child-parent love than in the love of men and women, 

husbands and wives. We emphatically don’t, except in the case of 

Mansfield Park. Here indeed she has gone wrong, and I want to add 

my bit to the great body of puzzlement and dissatisfaction about, not 

everything of course (it is in many ways an excellent novel and 

worthy of the strong recommendation the Leavises, for example, 

made on its behalf) but about the working out of the romantic theme.  

      To begin with, I wish people would stop lumping the Crawfords 

together. Henry may be a more or less convincing rogue, with all his 

18th century gentlemanly charm, and may function effectively in the 

drama of the novel, but, for all that, he is a character devised by the 

author to play a distinctive part, a synthetic creation. Mary Crawford 

is the outcome of inspiration, a deeply realised being, more suited, I 

should say, to take part in a novel by Tolstoy than in her own literary 

circumstances. And, because of this, she is like “lions and tigers”. 

Don’t tell me you can “place” her any more than you can the albeit 

much bigger Anna Karenina. Here we are not playing with themes, 

with ideologies, dogmas, cultural milieux: we are confronting life 

direct, where (as Lawrence would have said) it wells up from the 

source. Sneer if you dare! 

     And this is why Edmund is such a feeble shadow to complement 
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her. He belongs to 18th century English bourgeois society; she does 

not. She, to him, is as a being from another world. Of course she 

cannot be a heroine of a romantic comedy; and Mansfield Park is not 

exactly that. It is a valiant attempt to take on board the evangelical 

spirit, a spirit forming the values of her comedies but in this novel 

made overt. It does not succeed. Christianity needs a more potent 

representative. Jane Austen would have done better to allow her 

underlying values to speak for themselves, as she did in her other 

novels, rather than through an Edmund or a Fanny. But Mary 

Crawford might have made a Mary Magdalen.  

The analysis of David Copperfield seems to me too detailed for 

anything new that is said. Can’t everyone see he was a 

sentimentalist, that his handling of some of his material was 

morbidly perverse and that he had a problem with clinging little-girl 

wives and benevolent old men? But I don’t think the problem was 

“suppressed” sexuality. In fact, once again (like Jane Austen’s 

handling of the sibling theme), I think it was something deep-buried 

in the Age, like female schoolfriends holding hands.’  

     I see a new orthodoxy developing whereby the first Brangwen 

generation (Tom and Lydia) becomes the foundation stone of 

Lawrence’s reputation as the saviour of modern marriage; whereas 

Lawrence’s highest genius, in that part of his novel, is shown in his 

handling of the parent-child relationship in such an episode as that in 

which Tom soothes his little daughter Anna in the cowshed. Here 

Lawrence’s wonderful evocation of the processes of Nature, as 

related to English farming in pre-Great War times, is intimately 

associated with his inexpressibly (so to speak) tender feeling for the 

child, as mediated through Tom the father. It is this rather than the 

more obviously romantic theme of Tom’s “not belonging to himself” 

(which, incidentally, I am not at all sure is meant to mean that he 

belongs to God or to the starry heavens, any more than that he, as 

convention would have it, belongs, now, no longer to himself but to 

his intended) that should be stressed. No, however wonderful the 

writing of that first section of the novel, the section shows other 

signs of conventionality, such as the flood which is so reminiscent of 

the flood in The Mill on the Floss (cf. the altogether differently 

conceived flood in “The Virgin and the Gipsy” ). For my money, F. 

R. Leavis’s remark that “normative marriage” is best represented in 

European fiction by the relationship of Kitty and Levin in Anna 
Karenina is right. Furthermore, I would say that, though Lawrence’s 

prose in this section of the novel does indeed constitute a new 

“language” of fiction, which his many re-writings caused to prevail 

almost throughout the book, constituting the characteristic richly 

sensuous and rhythmically vigorous style (which some readers find 

turgid), the first section of the book is somewhat self-consciously 

archaic, harking back to the nineteenth century of George Eliot, say. 

     Using the word “style” like that runs the risk of suggesting a 

uniformly limiting range of possibilities, but this “style” facilitates 

the astonishing Will/Anna honeymoon sequence and the equally 
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astonishing critical-imaginative cathedral episode. The Rainbow is a 

great book; and is, in one way and another, and among other things, 

an exploratory thesis on the subject of marriage. 

     That theme is taken up in Women in Love, in more sharp focus 

and, of course, in a yet different style, terser and with a distinctive 

“gleam”, resulting in the composition of a still more original novel, 

something more visionary than The Rainbow and still more of a 

“poem”. A proper understanding of Lawrence’s work on marriage 

would entail the examination of all his work thereon, to include the 

short stories and the polyanalytics. The new orthodoxy is limiting 

Lawrence’s achievement, hauling it back into the nineteenth century. 

     And isn’t it the bulk and “scope” of The Rainbow—a family 

saga—that makes some admiring readers rate it higher than Women 
in Love?  

Yours faithfully  

Ben Simon  

 


